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U.S. Customs Service 


Treasury Dectstons 


(T.D. 86-9) 


Approval of William C. Brann II To Gauge Imported Petroleum 
and Petroleum Products 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Approval. 


SUMMARY: Pursuant to § 151.43(b), Customs Regulations (19 CFR 
151.48(b)), William C. Brann II of 4423 18th Street, Bacliff, Texas 
77518, applied to Customs for approval to gauge imported petrole- 
um and petroleum products. It has been determined that Mr. 
Brann meets all of the requirements to- be a Customs approved 
public gauger. 

Accordingly, the application of William C. Brann II to gauge im- 
ported petroleum and petroleum products in all Customs Districts 
is approved. 

EFFECTIVE DATE: January 27, 1986. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Tech- 
nical Services Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-2446). 


Dated: January 27, 1986. 
RoGEr J. CRAIN, 
Chief, Technical Section, 
Technical Services Division. 


(T.D. 86-10) 
Approval of United Surveyors of Chemicals, Inc. To Gauge 
Imported Petroleum and Petroleum Products 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Approval. 


SUMMARY: Pursuant to § 151.43(b), Customs Regulations (19 CFR 
151.43(b)), United Surveyors of Chemicals, Inc., of 7501 Bayway 
Drive, Baytown, Texas 77520, applied to Customs for approval to 
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gauge imported petroleum and petroleum products. It has been de- 
termined that United Surveyors of Chemicals meets all of the re- 
quirements to be a Customs approved public gauger. 

Accordingly, the application of United Surveyors of Chemicals, 
Inc., to gauge imported petroleum and petroleum products in the 
Customs Districts of Houston, Port Arthur, and Laredo, Texas, and 
New Orleans, Louisiana, is approved. 


EFFECTIVE DATE: January 23, 1986. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Tech- 
nical Services Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington D.C. 20229 (202-566-2446). 


Dated: January 27, 1986. 
RoGErR J. CRAIN, 
Chief, Technical Section, 
Technical Services Division. 


(T.D. 86-11) 


Recordation of Trade Name: “SUPREME IMPORT EXPORT CO., 
INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Recordation. 


SUMMARY: On March 14, 1985, a notice of application for the rec- 
ordation under section 42 of the Act of July 5, 1946, as amended (15 
U.S.C. 1124), of the trade name “SUPREME IMPORT EXPORT 
CO., INC.” was published in the Federal Register (50 FR 10341). 
The notice advised that before final action was taken on the appli- 
cation, consideration would be given to any relevant data, views, or 
arguments submitted in opposition to the recordation and received 
not later than May 31, 1985. 

Supreme International Corporation commented in opposition to 
the recordation of the trade name citing concern that because “SU- 
PREME IMPORT EXPORT CO., INC.” is confusingly similar to Su- 
preme International Corporation it might be restrained from par- 
ticipating in import transactions under their established name. 

SUPREME IMPORT EXPORT CO., INC. has indicated that it 
has no objection to goods arriving in the United States for Supreme 
International Corporation. Therefore, goods bearing the name “Su- 
preme International Corporation” shall not be seized or detained as 
confusingly similar to “SUPREME IMPORT EXPORT CO., INC.” 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “SUPREME IMPORT EXPORT CO., 
INC.” is recorded as the trade name used by Supreme Import 
Export Co., Inc., a corporation organized under the laws of the 
State of New York, located at 900 Broadway, New York, New York 
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10003. The trade name is used in connection with the following 
merchandise manufactured in Hong Kong, Korea, Japan, Taiwan 
and the Philippines; playing cards; cigarette lighters; cellophane 
tape; toothbrushes; padlocks; cassette tapes; pens; batteries; cam- 
eras and curling irons. 

EFFECTIVE DATE: January 31, 1986. 


FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, U.S. Customs Serv- 
ice, 1301 Constitution Avenue, NW., Washington, D.C. 20229 (202- 
566-5765). 


Dated: January 24, 1986. 
EDWARD T. Rosse, 
Acting Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, January 31, 1986 (51 FR 4065)] 


19 CFR Part 6 (T.D. 86-12) 


Amendments to the Customs Regulations Concerning Access to 
Customs Security Areas 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulations. 


SUMMARY: This document amends the Customs Regulations on 
an interim basis to require the use and display of a Customs ap- 
proved identification strip or seal on existing identification cards 
worn by employees at airports accommodating international air 
commerce. Uniformed Federal, State, and local enforcement per- 
sonnel are excepted from the requirement. The additional identifi- 
cation would be required for all non-exempt persons located at, op- 
erating out of, or employed by, affected airports, who request 
access to Customs security areas in order to perform functions asso- 
ciated with their employment. The amendment also requires that 
an authorized official of the employer attest, in writing, that a 
background check of employment history and references has been 
conducted on their affected employees. 


EFFECTIVE DATE: March 5, 1986. 


CoMMENTS 


The amendments contained in this document are being published 
on an interim basis in order to put into action as quickly as possi- 
ble a standard policy regarding the Customs role in airport security 
in light of the ever-growing terrorist threat. However, written com- 
ments received before (60 days from the date of publication) will be 
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considered in determining whether any changes to the interim reg- 
ulations are required before a final rule is published. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to and inspected at the Regulations Control Branch, Cus- 
toms Service Headquarters, Room 2426, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 
Charles P. Bartoldus, Office of Inspection and Control (202- 
566-2140). Legal Aspects: Ellen McClain, Office of the Chief Coun- 
sel (202-566-2482), U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Various provisions of the Tariff Act of 1930, as amended (19 
U.S.C. 1202 et. seg.), which are made applicable to aircraft by 19 
U.S.C. 1644, 49 U.S.C. App. 1509, and § 6.10, Customs Regulations 
(19 CFR 6.10), provide the statutory authority for Customs officers 
to control the entry and clearance of aircraft arriving in the U.S. 
from foreign countries and the inspection of the crew, passengers, 
baggage, stores, and cargo carried aboard those aircraft. Section 
1109 of the Federal Aviation Act of 1958, as amended (49 U.S.C. 
App. 1509), authorizes the Secretary of Transportation to designate 
airports as ports of entry for civil air navigation. Section 582, Tariff 
Act of 1930, as amended (19 U.S.C. 1582), authorizes the Secretary 
of the Treasury to prescribe regulations for the detention and 
search of persons and baggage. These regulations are set forth in 
Parts 6 and 162, Customs Regulations (19 CFR Parts 6 and 162). 
Implicit in the search and inspection authority and the right to 
designate airports is the right to maintain a controlled and secure 
Customs area which facilitates and insures the integrity of the au- 
thorized search and inspection. 

Customs finds it necessary to improve integrity and security in 
authorized inspection areas, due in large measure to the recent 
sharp increases in threats to airport security posed by terrorist or- 
ganizations. The current regulations in 19 CFR Part 6 are inad- 
equate for controlling access to the Customs security areas to the 
extent necessary. The arrival of an aircraft from abroad necessi- 
tates the services of numerous persons representing various spe- 
cialties, such as ground crews, refueling personnel, baggage han- 
dlers, and food service personnel, among others. While all of these 
persons may have legitimate business associated with the arrival of 
an international flight, Customs needs a method by which access to 
the aircraft and inspection areas will be restricted, as well as some 
assurance that the service personnel themselves have been found 
trustworthy by their employers. While the Federal Aviation Ad- 
ministration has general responsibility for security at airports, Cus- 
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toms has determined that it is necessary to amend 19 CFR Part 6 
to provide Customs with the needed authority and procedures to 
achieve these goals at the areas under the Customs jurisdiction. 
The purpose of this amendment is to establish an identification 
system for all employees whose duties require access to Customs se- 
curity areas at airports handling international air commerce, with 
the exception of uniformed Federal, State, and local enforcement 
personnel. Because of recent terrorist incidents at foreign airports, 
threats of violence at U.S. airports, and in an effort to improve the 
security of these areas by restricting access to authorized employ- 
ees, Customs will require that employees apply for a Customs ap- 
proved identification strip or seal to be affixed to existing identifi- 
cation cards once an authorized official of the employer attests that 
background checks of employment history have been conducted. 
Customs will issue the identification strip or seal, once satisfied 
that the issuance of the additional identification will neither en- 
danger the revenue nor threaten the security of the entire security 
area (which may include the arriving airplane, ramp area, and 
Customs baggage and passenger inspection facilities). 

The requirement for a background investigation of employees 
will only be required with regard to employees hired after Novem- 
ber 1, 1984. For all employees hired before that date, the author- 
ized official of the employer need only attest to the fact that the 
employee was employed before November 1, 1984. 

Further, the amendments provide identification of a “Customs 
security area” within which the previously described procedures 
will be enforced. This area may include the deplaning and ramp 
areas, as defined by the district director of Customs, as well as the 
baggage and passenger inspection areas. These areas will be posted 
once designated. In airports with areas dedicated only to interna- 
tional arrivals, the posted area will be restricted at all times. In 
airports in which international and domestic flights share arrival 
facilities, the restriction times will be posted to the extent they are 
identifiable. 


CoMMENTS 


Before adopting the interim regulations as a final rule, Customs 
will give consideration to any written comments (preferably in trip- 
licate) timely submitted to the Commissioner. Comments submitted 
will. be available for public inspection in accordance with the Free- 
dom of Information Act (5 U.S.C. 552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 
CFR § 103.11(b)), on normal business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Control Branch, Customs 
Service Headquarters, Room 2426, 1301 Constitution Avenue, NW., 
Washington D.C. 20229. 
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INAPPLICABILITY OF NOTICE PROVISIONS 


Recent terrorist attacks against European airports and American 
citizens have pointed out a need to develop adequate and immedi- 
ate plans for handling high-risk arrivals of aircraft. Customs is re- 
sponsible for the protection of arriving passengers, airport person- 
nel, and federal employees while in the Customs security area. 

Therefore, in light of the threat to public safety, it has been de- 
termined that, pursuant to 5 U.S.C. 553(b)(B), notice and public pro- 
cedure are contrary to the public interest. 


E.O. 12291 aNp ReGuLatTory FLexrsBitity AcT 


Because the amendment does not meet the criteria for a “major 
rule” within the meaning of § 1(b) of E.O. 12291, Customs has not 
prepared a regulatory impact analysis. 

Because of the need to expedite the issuance of this regulation, 
Customs has not yet been able to determine if the regulation will 
have a significant economic impact on a substantial number of 
small entities within the meaning of the Regulatory Flexibility Act 
(5 U.S.C. 601-612). However, Customs will continue to review this 
matter and will consider any comments submitted on this aspect of 
the project before issuing a final rule. 


PAPERWORK REDUCTION ACT 


The interim regulations are subject to the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501). Accordingly, an application for approv- 
al of the interim regulations has been submitted to the Office of 
Management and Budget. 


List oF SuBJECTS IN 19 CFR Part 6 


Air carriers, Air transportation, Aircraft, Airports. 
DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, US. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


AMENDMENTS TO THE REGULATIONS 
Part 6, Customs Regulations (19 CFR Part 6), is amended as set 
forth below: 
PART 6—AIR COMMERCE REGULATIONS 


1. The authority citation for Part 6 continues to read as follows: 


Autuorirty: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 1624, 
1644, 49 U.S.C. App. 1474, 1509. 
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2. Part 6 is amended by adding a new § 6.12a, to read as follows: 


§6.12a Access to Customs Security Areas. 

(a) For the purposes of this section, the term “Customs security 
area” means the federal inspection services area (as provided for by 
§ 6.12(e) of this Part), designated for processing passengers, crew, 
their baggage and effects arriving from foreign countries, as well as 
the aircraft deplaning and ramp areas and other restricted areas 
designated by the district director of Customs. These areas will be 
posted as restricted to the extent possible, and are established for 
the purpose of prohibiting unauthorized entries or contact with 
persons or objects. 

(b) With the exception of uniformed Federal, State, and local en- 
forcement personnel, all persons located at, operating out of, or em- 
ployed by any airport accommodating international air commerce, 
or its tenants or contractors, including air carriers, who have unes- 
corted access to the Customs security areas must openly display or 
produce upon demand, a Customs approved identification card, or 
strip or seal to be issued and affixed by Customs to existing airport 
identification cards. The approved identification card, strip or seal, 
shall be in the possession of the person in whose name it is issued 
at all times when he is in the Customs security areas. An approved 
identification card, strip or seal shall not be issued to any person 
whose employment, if necessitating access to the Customs security 
areas will, in the judgment of the district director, endanger the 
revenue or the security of the areas. Grounds for denial of access 
shall include, but are not limited to: 

(1) Any cause which would justify suspension or revocation of the 
identification card under the provisions of paragraph (h) of this sec- 
tion; 

(2) Evidence of a pending or past investigation which establishes 
criminal, or dishonest conduct, or a verified record of such conduct. 

The district director shall give written notification to any person 
whose application for access to the Customs security area is denied, 
fully stating the reasons for such denial. The applicant shall have 
the opportunity to rebut the denial of his application in writing. 

(c) An application for an approved identification strip or seal as 
required by this section, shall be filed by the applicant with the dis- 
trict director on Customs Form 3078. For employees hired on or 
after November 1, 1984, an authorized official of the employer shall 
attest in writing that a background check has been conducted on 
the applicant, to the extent allowable by law, including, at a mini- 
mum, references and employment history, to the extent necessary 
to verify representations made by the applicant relating to employ- 
ment in the preceeding five (5) years. For employees hired before 
November 1, 1984, the authorized official of the employer need only 
attest to the fact that the employee was hired before that date. The 
authorized official of the employer shall attest that to the best of 
its knowledge, the applicant meets the conditions necessary to con- 
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duct duties in the Customs security area. Records of background in- 
vestigations must be available for verification by Customs for a 
period of one year following cessation of employment. 

(d) An employee may apply, in writing, for a new application 
under certain circumstances. In such instances, the approved iden- 
tification shall be promptly submitted by the employee to the dis- 
trict director. The circumstances justifying the issuance of a new 
authorization strip or seal are as follows: 


(1) A change is employee name; 

(2) A change in employee address; 

(3) A change in the name or ownership of his employing com- 
pany; or 

(4) A change in employer or airport authority identification 
card format. 


(e) The identification strip or seal shall be removed by the dis- 
trict director when for security reasons it is necessary to change 
the nature of the identification. 

(f) The loss or theft of an identification card, with strip or seal 
affixed, shall be promptly reported by the holder to the district di- 
rector, and may be replaced as provided in paragraph (d) of this 
section. 

(g) If an approved identification card is presented by a person 
other than the one to whom it was issued, such identification strip 
or seal shall be forthwith removed and destroyed. 

(h) An authorized seal or strip may be removed and the district 
director may revoke or suspend access to the Customs security area 
for any of the following reasons: 

(1) Such approved identification card was obtained through fraud 
or the misstatement of a material fact; 

(2) The holder of such approved identification card is convicted of 
a felony, or convicted of a misdemeanor involving theft, smuggling, 
or any theft-connected crime; 

(3) The holder permits the approved identification card to be 
used by any other person, or refuses to openly display or produce it 
upon the proper demand of a Customs officer; 

(4) The continuation of privileges would, in the judgment of the 
district director, endanger the revenue or security of the area; 

(5) The holder refuses or neglects to obey any proper order of a 
Customs officer, or as:y Customs order, rule, or regulation; or 

(6) The holder no longer requires access to the Customs security 
area for an exteneded period of time. If such a holder returns to 
duties in the Customs security area within 1 year, a Customs Form 
3078 as required by paragraph (c) of this section need not be sub- 
mitted. 

(i) The district director shall suspend or revoke access to the Cus- 
toms security area by serving notice of the proposed action in writ- 
ing upon the holder of an approved identification card and a copy 
of such notice to the holder’s employer. Such notice shall be in the 
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form of a statement specifically setting forth the grounds for revo- 
cation or suspension of the privilege and shall be final and conclu- 
sive upon the holder unless he shall file with the district director a 
written notice of appeal within 10 days following receipt of the 
notice of revocation or suspension. The notice of appeal shall be 
filed, in duplicate, and shall set forth the response of the holder to 
the statement of the district director. The holder, in his notice of 
appeal, may request a hearing. 

(j) The following procedures will govern the conduct of a hearing 
requested under paragraph (i) of this section: 

(1) Notification of and time of hearing. If a hearing is requested, 
it shall be held before a hearing officer designated by the Commis- 
sioner of Customs or his designee within 30 days following applica- 
tion thereof. The holder shall be notified of the time and place of 
hearing at least 5 days prior thereto. 

(2) Conduct of hearing. The holder may be represented by counsel 
at the revocation or suspension hearing. All evidence and testimo- 
ny of witnesses in such proceeding, including substantiation of 
charges and the answer thereto, shall be presented with both par- 
ties having the right of cross-examination. A stenographic record of 
the proceedings shall be made and a copy furnished to the holder. 
At the conclusion of such proceedings or review of a written 
appeal, the hearing officer or the district director, as the case may 
be, shall forthwith transmit all papers and the stenographic record 
of the hearing, if held, to the Commissioner of Customs or his des- 
ignee, together with his recommendation for final action. 

(3) Additional arguments. Following a hearing and within 10 cal- 
endar days after delivery of a copy of the stenographic record, the 
holder may submit to the Commissioner of Customs or his desig- 
nee, in writing, additional views and arguments on the basis of 
such record. 

(4) Failure to appear. If neither the holder nor his attorney 
appear for a scheduled hearing, the hearing officer shall conclude 
the hearing and transmit all papers with his recommendation to 
the Commissioner of Customs or his designee. 

(k) The Commissioner or his designee shall render his decision, in 
writing, stating his reasons therefor, with respect to the action pro- 
posed by the hearing officer or the district director. Such decision 
shall be transmitted to the district director and served by him on 
the holder. 

(1) When an approved identification is required under paragraph 
(b) of this section, and the district director determines that the ap- 
plication for the identification cannot be administratively processed 
in a reasonable period of time, any employer may, upon written re- 
quest, have a temporary approval issued by the district director to 
his employee if he can show to the satisfaction of the district direc- 
tor that a hardship to his business would result pending issuance of 
an approved identification. 
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(1) The temporary identification shall be valid for a period of 60 
days. The district director may renew the temporary identification 
for additional 30-day periods if he determines that the circum- 
stances under which the temporary identification was originally 
issued continue to exist. The temporary identification strip or seal 
shall be removed and destroyed by the district director when the 
permanent approved identification is issued or the privileges grant- 
ed thereby are withdrawn. 

(2) The provisions of this paragraph shall also apply to tempo- 
rary employees and official visitors requiring access to the Customs 
security area. In the case of temporary employees, the identifica- 
tion shall be valid for a period of 30 days. In the case of official 
visitors, the temporary identification strip or seal shall be valid for 
the day of issuance only, and shall be affixed to a temporary card 
issued by the district director. Temporary employee and official vis- 
itor identifications are renewable for periods equal to their original 
period of validity. 

(8) The temporary identification strip or seal may be removed 
from any employee or official visitor identification card at any time 
if, in the judgment of the district director, continuation of the 
privileges granted thereby would endanger the revenue or if the 
holder of the temporary identification refuses or neglects to obey 
any proper order of a Customs officer, or any Customs order, rule, 
or regulation. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: January 27, 1986. 


EDWARD T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 3, 1986 (51 FR 4161)] 


19 CFR Part 10 
(T.D. 86-13) 


Customs Regulations Amendment Relating to Marking 
Requirements for Cargo Containers 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to re- 
lieve the owners or operators of certain cargo containers from 
countries subject to column 1 of the Tariff Schedules of the United 
States (TSUS), from the burden of affixing certain identifying 
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markings to them. It has been determined that the containers al- 
ready display the identity of their owner/operator as well as serial 
numbers which make individual container identification possible. 
Further, whether of foreign or domestic manufacture, once export- 
ed, these containers are entitled to readmission without compliance 
with the regulatory marking requirements. Accordingly, the mark- 
ings required will be limited to those unique identifying marks 
which already appear on the containers. 


EFFECTIVE DATE: March 5, 1986. 


FOR FURTHER INFORMATION CONTACT: Donald H. Reusch, 
Carriers, Drawback and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to General Headnote 6, Tariff Schedules of the United 
States (TSUS; 19 U.S.C. 1202), containers or holders for imported 
merchandise, if imported empty; and the usual or ordinary types of 
shipping or transportation containers or holders, if imported con- 
taining or holding articles; and if designed for, or capable of reuse; 
are subject to tariff treatment as imported articles and as such are 
subject to duty upon each importation, unless specifically exempt- 
ed. Lift vans and other shipping containers of the large ocean-going 
type are provided for in item 640.30, TSUS, currently dutiable at 
the rate of 1.3 percent ad valorem, if imported from countries sub- 
ject to column 1 of the tariff schedules. 

By § 143 of Pub. L. 97-446 (96 Stat. 2342) dated January 12, 1983, 
Congress temporarily suspended duty on certain of the large ocean- 
going freight containers imported from column 1 countries, which 
would be otherwise dutiable under item 640.30, TSUS. Specifically, 
a new item 911.80 was added to the TSUS which provided for the 
duty-free entry until December 31, 1986, of containers specially de- 
signed and equipped to facilitate the carriage of goods by one or 
more modes of transport without intermediate reloading. In order 
to qualify for duty-free treatment under item 911.80, TSUS, a con- 
tainer must have a gross mass rating of at least 40,000 pounds. The 
legislative history to Pub. L. 97-446 indicates that the subject 
freight containers will become permanently free of duty on Janu- 
ary 1, 1987. (See Presidential Proclamation No. 4707, of December 
11, 1979, published in the Federal Register on December 13, 1979 
(44 FR 72348)). 

Regardless of whether dutiable, containers entering the customs 
territory of the United States are subject to certain requirements 
concerning the presence of identifying markings. The marking re- 
quirements for imported containers are set forth in § 10.41b, Cus- 
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toms Regulations (19 CFR 10.41b), which provides for the release 
from Customs custody without payment of duty of serially num- 
bered substantial holders or outer containers. Those containers 
qualifying for treatment under item 911.80, TSUS, are presently 
subject to the requirements of § 10.41b. 

Section 10.41b includes requirements for all types of substantial 
holders and outer containers for which duty-free entry is sought 
under one of the three provisos of item 808.00, TSUS. The first pro- 
viso in item 808.00, TSUS, permits duty-free entry for substantial 
holders and containers which are products of the U.S. The second 
proviso includes foreign-made containers and holders which have 
been previously imported with duty, if any, having been once paid. 
The third proviso covers holders and containers which have been 
specified by the Secretary of the Treasury as instruments of inter- 
national traffic, including their repair components and accessories 
and equipment. These amendments only apply to the first and 
second proviso. They do not pertain to containers or holders en- 
tered under the third proviso, as instruments of international traf- 
fic. Section 10.41b requires that containers and holders of all de- 
scriptions imported under item 808.00, TSUS, display the designa- 
tion “808.00 (TSUS)”’, the district and port code numbers for the 
Customs port of entry, the Customs entry number as well as the 
last two digits of the fiscal year in which duty was paid, the name 
of the owner, and the owner-assigned serial number. The purpose 
of these requirements is to enable Customs to determine that duty, 
if applicable, has previously been paid at the time of first entry. 

In regard to the 40,000 pound rated containers which were the 
subject of Pub. L. 97-446, it is noted that they already bear the 
identity of the owner or operator, as well as the owner/operator- 
assigned serial number. Whether foreign-made or of U.S.-manufac- 
ture, the containers, once exported, are entitled to be brought back 
into the U.S. without entry, and duty-free upon compliance with 
the marking provisions of of § 10.41b. Furthermore, a large number 
of the subject containers are in use and owing to their existing 
markings and their size, they are readily distinguishable from 
other containers and holders to which the marking requirements 
apply. 

In view of the circumstances peculiar to containers which were 
the subject to Pub. L. 97-446, it has been determined that the gen- 
erally applicable marking requirements prescribed in § 10.41b(c), 
Customs Regulations (19 CFR 10.41b(c)), serve no useful purpose, 
and the subject containers should be relieved of compliance with 
this burdensome requirement. Accordingly, §10.41(b) is being 
amended to reflect this determination. 


INAPPLICABILITY OF PUBLIC NoTICE REQUIREMENTS 


Because this amendment merely implements a statutory require- 
ment, relieves a regulatory burden, and involves a matter in which 
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the public is not particularly interested, pursuant to 5 U.S.C. 
553(b)(B), notice and an opportunity for public comment are not 
necessary. 


REGULATORY FLExisBitity ACT 


This document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). That Act does not apply to any 
regulation such as this for which a notice of proposed rulemaking 
is not required by the Administrative Procedure Act (5 U.S.C. et 
seq.), or any other statute. 


EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a major regula- 
tion as defined in § 1(b) of E.O. 12291. Accordingly, a major impact 
analysis is not required. 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U‘S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SuBJECTS IN 19 CFR Part 10 


Customs duties and inspection, Imports, Packaging and contain- 


ers. 
AMENDMENTS TO THE REGULATIONS 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The general authority citation for Part 10, Customs Regula- 
tions (19 CFR Part 10), continues to read as follows: 


Autuorirty: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1623, 1624. 


2. Section 10.41b is revised by amending paragraph (c) to read as 
follows: 


§10.41b Clearance of serially numbered substantial holders or 
outer containers. 


* * * * * * * 


(cX1) In the case of serially numbered holders or containers of 
foreign manufacture, other than those provided for in paragraph 
(c\(2) of this section, for which free clearance under the second pro- 
vision in item 808.00, Tariff Schedules of the United States (19 
U.S.C. 1202), is claimed, the owner shall place thereon the follow- 
ing markings: 

(i) 808.00. 
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(ii) The district and port code numbers of the port of entry, the 
entry number, and the last two digits of the fiscal year of entry 
covering the importation of the holders and containers on which 
duty was paid. 

(iii) The name of the owner, either positioned as indicated in the 
example below, or elsewhere conspicuously shown on the holder or 
container. 

(iv) The serial number assigned by the owner, which shall be one 
of consecutive numbers and not to be duplicated. For example: 
808.00 * * * 10-1-366-63 * * * Zenda * * * 2468. 

(2) In the case of substantial holders or containers of either U.S. 
or foreign manufacture, specially designed and equipped to facili- 
tate the carriage of goods by one or more modes of transport with- 
out intermediate reloading, each having a gross mass rating of at 
least 40,000 pounds, for which duty-free entry is requested under 
either the first or the second proviso in item 808.00, Tariff Sched- 
ules of the United States (19 U.S.C. 1202), is claimed, only the fol- 
lowing clear, conspicuous and durable markings are required to be 
on the container: 

(i) The identity of the owner or operator of the container. 

(ii) The serial number assigned by the owner or operator of the 
container, which shall be one of consecutive numbers and shall not 
be duplicated. 

ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


Approved: January 14, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 3, 1986 (51 FR 4163)] 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 


Proposed Customs Regulations Amendment Relating to a Change 
in the Customs Service Field Organization—Brunswick, Georgia 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; solicitation of comments. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to change the Customs field organization by extending the 
geographical limits of the port of entry at Brunswick, Georgia. Cur- 
rently, Customs officers at the port service many locations which 
are outside the Brunswick city limits, those limits having been the 
unofficial port limits. This proposed expansion will better serve the 
public by including several locations routinely requiring Customs 
service within the official port limits. 


DATE: Comments must be received on or before April 4, 1986. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to and inspected at the Regulations Control Branch, U.S. Customs 
Service, Room 2426, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, Customs proposes to amend 
§ 101.3, Customs Regulations (19 CFR 101.3), by extending and offi- 
cially defining the geographical limits of the port of entry of Bruns- 
wick, Georgia, located in the Savannah, Georgia, Customs District 
in the Southeast Region. 


15 
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Currently, there is no official definition of the Brunswick port 
limits. The Brunswick city limits have been serving as the port 
limits. However, Customs officers at the port routinely service 
many locations which are outside the city limits, and an additional 
out-of-port terminal facility recently began operation. Therefore, 
this proposed change would expand the Brunswick port limits to 
include those several locations now receiving service. 

The proposed expanded port limits are as follows: Beginning 
from the intersection of the boundary between the counties of 
Camden and Glynn and tht Atlantic Ocean, and proceeding in a 
northwesterly direction along the Little Satilla River to U.S. High- 
way Interstate 95; then in a northeasterly direction along U‘S. 
Highway Interstate 95 to the boundary between McIntosh and 
Glynn Counties; then in a easterly direction along the Altahama 
River to the Atlantic Ocean; then in a southerly direction along the 
Atlantic coastline to the place of beginning. 

If the proposed change is adopted, the list of Customs regions, 
districts, and ports of entry in § 101.3(b) Customs Regulations, will 
be amended accordingly. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 


Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Customs Service Headquarters, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


AUTHORITY 


This change is proposed under the authority vested in the Presi- 
dent by § 1 of the Act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by 
E.O. No. 10289, September 17, 1951 (8 CFR 1949-1953 Comp. Ch. ID 
and pursuant to authority provided by Treasury Department Order 
No. 101-5 (47 FR 2449). 


List oF SuBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Imports, Organization. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal. Customs routinely establishes, 
expands, and consolidates Customs ports of entry throughout the 
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U.S. to accommodate the volume of Customs-related activity in var- 
ious parts of the country. Although this change may have a limited 
effect upon some entities in the Brunswick, Georgia, area, it is not 
expected to be significant because the extension of the limits of 
Customs ports of entry in other locations has not had a significant 
economic impact upon a substantial number of small entities to the 
extent contemplated by the Regulatory Flexibility Act. According- 
ly, it is certified under the provisions of § 3 of the Regulatory Flexi- 
bility Act (5 U.S.C. 605(b)) that the amendment, if adopted, will not 
have a significant economic impact on a substantial number of 
small entities. 


EXECUTIVE ORDER 12291 


Because the proposed amendment relates to the Customs field or- 
ganization, pursuant to § 1(a\(3) of E.O. 12291 this proposal is not 
subject to that E.O. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U‘S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON RAap, 
Commissioner of Customs. 


Approved: January 14, 1986. 
FrAnNcIs A. KEATING II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 3, 1986 (51 FR 4172)] 











U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 85-2707) 
Motion 


ARMSTRONG RUBBER CO., ET AL., PLAINTIFF/APPELLEES v. UNITED 
STATES, DEFENDANT/APPELLANT v. HANKOOK TIRE Mrc. Co., ET 
AL., DEFENDANT/ APPELLEE 


Lyn M. Schlitt, General Counsel, Michael P. Mabile, Assistant General Counsel 
and Catherine R. Field, United States International Trade Commission, of Washing- 
ton, D.C., represented appellant. 

Frederick L. Ikenson, of Washington, D.C., represented appellees. 

Thomas B. Wilner, William D. Rogers, Robert E. Hertzstein, Sukhan Kim, Stephen 
E. Becker, Alan O. Sykes and Duane K. Thompson, Arnold & Porter, of Washington, 
D.C., represented intervenors Hankook Tire Mfg. Co., Ltd., et al. 

Gail T. Cumins, Peter O. Suchman and Ned H. Marhsak, Sharretts, Paley, Carter 
& Blauvelt, P.C., of New York, represented Amicus Curiae, American Association of 
Exporters and Importers. 


Appealed from: United States Court of International Trade. 
Judge WATSON. 


(Appeal No. 85-2707) 
Motion 


ARMSTRONG RUBBER CoO., ET AL., PLAINTIFF/APPELLEES v. UNITED 
STATES, DEFENDANT/APPELLANT v. HANKOOK TIRE Mra. Co., ET 
AL., DEFENDANT/ APPELLEE 


Before Markey, Chief Judge, BALDWIN and BIsSELL, Circuit 
Judges. 


ORDER 


The court has before it certain motions of Hankook Tire Mfg. 
Co., Ltd., Hankook Tire American Corp., Kumho & Co., Inc., 
Kumho U.S.A., Inc., Hyosung. Corp., and Hyosung America, Inc. 
(jointly, movants), to intervene in this appeal from an August 8, 
1985 decision of the Court of International Trade (CIT). Movants 
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were formal intervenors in the CIT proceedings on the side of ap- 
pellant, the U.S. International Trade Commission (ITC), by virtue 
of their participation in the ITC antidumping proceedings under 
review, and their status as interested parties pursuant to 19 U.S.C. 
§ 1677(9)(A). 

The court has also received the December 19, 1985 motion of ap- 
pellees Armstrong Rubber Co. and the B.F. Goodrich Company 
(Armstrong et al.) to dismiss the appeal for lack of jurisdiction. 

On August 15, 1985, the ITC filed its notice of appeal with this 
court. On August 19, 1985, the appellees, Armstrong et al., filed a 
motion for alteration of judgment under the purported authority of 
USCIT R. 59(e). That motion was denied by the CIT on September 
18, 1985. 

Armstrong et al. has argued that the filing of the USCIT 59e) 
motion nullified the ITC’s August 15, 1985 notice of appeal, and 
that the ITC’s failure to file a subsequent notice of appeal from the 
September 18, 1985 order of the CIT has rendered this appeal un- 
timely. The ITC and movants have requested an enlargement of 
time, until January 13, 1986, to respond to this motion. The request 
for an enlargement of time to respond to the motion is granted. 

Movants have also requested intervention into this appeal. Mo- 
vants, however, did not file a notice of appeal in the CIT, relying 
instead upon paragraph 9a) of this court’s procedural handbook as 
the basis for their participation in this appeal. Movants argue that 
paragraph 9(a) grants them the position of appellants simply by the 


filing of a notice of appearance and that this status was allegedly 
confirmed in oral conversation with members of the clerk’s staff. 

Regarding the movant’s motions to intervene, paragraph 9(a) of 
the court’s procedural handbook states: 


A party who appears as an intervenor in a lower court pro- 
ceeding shall be considered a party to the appeal upon the 
filing of a notice of appearance. 


Further, the handbook carries the express qualification: 


This handbook does not amend, modify, or substitute for any of 
the court’s rules. Appeals are governed by the Federal Rules of 
Appellate Procedure (FRAP) with modifications and additions 
by Local Rules (CAFC) dictated by the nature of the court’s ju- 
risdiction. 

FRAP 3 specifically directs that an appeal permitted as of right 
shall be taken by filing a notice of appeal with the clerk of the 
court from which the appeal is taken within the time allowed by 
FRAP 4. Further, that rule specifically requires each party seeking 
to act independently to overturn or modify a judgment to file a 
notice of appeal. The general rule that the filing of the notice of 
appeal is mandatory and jurisdictional (United States v. Robinson, 
361 U.S. 220, 224 (1960)) extends to all appeals. Jackson Jordan, 
Inc. v. Plasser Amer. Corp., 725 F.2d 1878, 1876 (Fed. Cir. 1984). 
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Thus, movants’ reliance upon Paragraph 9a) of the handbook in 
this case is unjustified. By filing a notice of appearance, movants 
have the right to participate as a party in the appeal. However, 
having failed to file a notice of appeal, movants’ motion to partici- 
pate in this appeal as appellants must be denied. Thus, the brief 
and response to the motion to dismiss proffered by movants is ac- 
cepted in support of the position of the United States (appellant) 
and will be considered to that extent.* 

Dated: January 14, 1986. 


For the Court, 


JEAN GALLOWAY BISSELL, 
Circuit Judge. 


*This treatment of movants is in accordance with Supreme Court rules on appeals to that court. See Supreme 
Court Rule 10.4. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-132) 


DonNA KELLEY, ET AL., PLAINTIFFS v. SECRETARY, UNITED STATES 
DEPARTMENT OF LABOR, DEFENDANT 


Court No. 85-03-00437 


Opinion and Order 


(Decided December 30, 1985) 


Donna Kelley, pro se. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Platte B. Moring III, Civil Division, United States De- 
partment of Justice, for defendant. 


REstaNni, Judge: Plaintiffs, former employees of the American 
Thread Company’s (American Thread) plant in Tallapoosa, Georgia 
(Tallapoosa plant), challenge the Secretary of Labor’s determina- 
tion denying eligibility of former employees of the Tallapoosa plant 
to apply for trade adjustment assistance under section 223 of the 
Trade Act of 1974 (Act), 19 U.S.C. § 2273 (1982).! Certification for 
eligibility to apply for adjustment assistance requires an affirma- 
tive determination by the Secretary of Labor under the three-part 
test of section 222.2 The Secretary of Labor determined that the 
nexus between increased imports and worker separations required 
by the third element of Section 222 was lacking and thus the work- 
ers in question were denied eligibility to apply for adjustment as- 
sistance. 


1 One determination was issued covering petitions filed by employees of American Thread’s Tallapoosa and 
Willimantic plants. 50 Fed. Reg. 569. Investigations of those petitions were conducted separately, in large part, 
and only the Tallapoosa determination is currently before the court. 

2 Section 222 provides: 

The Secretary shall certify a group of workers as eligible to apply for adjustment assistance under this 
part if he determines— 

(1) that a significant number or proportion of the workers in such workers’ firm or an appropriate 
subdivision of the firm have become totally or partially separated, or are threatened to become totally 
or partially separated, 

(2) that sales or production, or both, of such firm or subdivision have decreased absolutely, and 

(3) that increases of imports of articles like or directly competitive with articles produced by such 
workers’ firm or an appropriate subdivision thereof contributed importantly to such total or partial sep- 
aration, or threat thereof, and to such decline in sales of production. 


For purposes of paragraph (3), the term “contributed importantly” means a cause which is important, 
but not necessarily more important than any other cause. 


19 U.S.C. § 2272 (1982, & 1983 Supp. D. 
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This court has authority to review a decision of the Secretary of 
Labor denying a petition for eligibility to apply for adjustment as- 
sistance. 19 U.S.C. § 2395(a) (1982). The court is bound by findings 
of fact by the Secretary of Labor supported by substantial evidence. 
19 U.S.C. § 2395(b) (1982). The issue before the court is, therefore, 
whether there is substantial evidence on the administrative record 
to support the Secretary’s determination that there was lacking 
the requisite causal nexus between increased imports of “like or di- 
rectly competitive articles” and worker separations.* 

Before addressing this issue, however, the court must consider 
defendant’s jurisdictional challenge. Workers may challenge the 
Secretary of Labor’s final determination on a petition for adjust- 
ment assistance by filing an action with this court within sixty 
days after notice is given. 19 U.S.C. § 2395(a) (1982). 29 CFR 
§ 90.19(a) (1984) provides that the notice referred to in 19 U.S.C. 
§ 2395(a) is notice via publication in the Federal Register. Notice of 
denial of eligibility to apply for adjustment assistance was pub- 
lished in the Federal Register on January 4, 1985, and plaintiffs’ 
summons and complaint were not deemed filed until March 28, 
1985. Defendant argues that plaintiffs thereby failed to comply 
with the sixty day statute of limitations and that this court, there- 
fore, lacks jurisdiction over plaintiffs’ substantive cause of action. 
Normally, in accordance with regulations and under case law, the 
sixty day period would run from the time constructive notice is 
given; the date of the Federal Register publication. Section 2395(a), 
however, is not so specific in its definition of notice. The court con- 
cludes, therefore, that the statute requires a consideration of 
whether notice was proper in the context of other applicable stat- 
utes and regulations. Section 223 of the Act provides that the Sec- 
retary of Labor must act on a petition for trade adjustment assist- 
ance within sixty days after such petition is filed.* 19 U.S.C. 
§ 2273(a) (1982). The Secretary of Labor’s final determination was 
published in the Federal Register approximately four months after 
plaintiffs’ petition was filed, far exceeding the sixty day statutory 
provision. Although failure to comply with this deadline does not 
make the Secretary of Labor’s determination ultra vires, Katunich 
v. Donovan, 8 CIT —, 594 F. Supp. 744, 748-49 (1984), the court de- 
termines that certain consequences flow from a late determination. 
As previously recognized by this court, 


It is well settled that “essence of due process is the require- 
ment that a person in jeopardy of serious loss [be given] notice 
of the case against him and opportunity to meet it.”” Mathews v. 
Eldridge, 424 U.S. 319, 348 (1976) (quoting Frankfurter, J., con- 
curring in Joint Anti-Facists Committee v. McGrath, 341 US. 


3 See subparagraph (3) of section 222 in footnote 2. 

* Regulations governing these proceedings break down this 60 day period further; a recommendation by the 
Office of Trade Adjustment Assistance (OTAA) on a petition is due within 45 days after such petition is filed and 
a final determination by the Secretary of Labor is due 15 days thereafter. 29 C.F.R. §§ 90.15-90.16 (1984). 
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123, 171-72 (1951)) (emphasis added). It is also true that “be- 
cause of the ex parte nature of the certification process, and 
the remedial purpose of the trade adjustment assistance pro- 
gram, the Secretary is obliged to conduct his investigation with 
the utmost regard for the petitioning workers.” Local 167, 
International Molders and Allied Workers’ Union v. Marshall, 
643 F.2d 26, 31 (1st Cir. 1981). 


Estate of William Finkel v. Donovan, 9 CIT —, Slip Op. 85-80 at 9- 
10 (July 31, 1985). 


Particularly where, as here, a party is proceeding pro se before the 
Secretary of Labor, the court finds that the Secretary’s failure to 
comply with the statutory time constraints regarding issuance of a 
final determination makes it inappropriate to hold that publication 
in the Federal Register places plaintiffs on constructive notice and 
thereby marks the beginning of the sixty day statute of limitations. 
Congress could not have intended a pro se party to constantly 
search the Federal Register for the final determination of the Sec- 
retary of Labor for months beyond the sixty days within which 
such determination is due under the statute. Under the circum- 
stances of this case, actual notice should have been provided and 
constructive notice will not mark the running of the statute of lim- 
itations. In a somewhat similar situation the court noted, “[t]he 
cost and administrative burden of conveying the additional infor- 
mation is minimal when compared with the benefits reaped by the 
parties and the court in devoting their efforts to the merits of the 
case rather than to procedural issues.” Tyler v. Donovan, 3 CIT 62, 
66, 535 F. Supp. 691, 694 (1982).5 Plaintiffs did not receive actual 
notice of the negative determination until February 18, 1985. By 
filing a summons and complaint on March 28, 1985, plaintiffs were 
well within the sixty day statute of limitations.® 

As indicated, the court must review the Secretary’s decision to 
determine if it is supported by substantial evidence. Substantial 
evidence is characterized as “ ‘more than a mere scintilla.’”’ Dan 
Stipe v. U.S. Department of Labor, 9 CIT —, Slip Op. 85-112 at 3 
(October 25, 1985) (quoting Consolidated Edison Co. v. NLRB, 305 
U.S. 197, 229 (1938)). “It means such relevant evidence as a reason- 
able mind might accept as adequate to support a conclusion.” Id. 
The Office of Trade Adjustment Assistance (OTAA), is charged 
with conducting investigations of petitions for adjustment assist- 
ance. 29 C.F.R. § 90.12 (1984). Although OTAA has a duty to inves- 


5 Defendant’s procedures may have been further defective in that notice of a negative determination must be 
given promptly to the “group of workers concerned.” 29 C.F.R. § 90.34 (1984). Defendant claims that it provided 
such notice to American Thread’s personnel manager on January 2, 1985. Not only was this notice sent to an 
office in a different state from the one in which the plant was located, but it can hardly be said to have been 
sent to the “group of workers concerned.” 

®In Waschko v. Donovan, 4 CIT 271 (1982), this court held that plaintiff, who filed its summons and complaint 
61 days after the Secretary of Labor published his negative determination in the Federal Register, was time 
barred by the statute of limitations. Waschko is distinguishable from the case at bar, however, because the court 
in Waschko made an affirmative finding that the Secretary of Labor published the negative determination 
within the 60 day limit imposed by the statute. Jd. at 272. 
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tigate, Cherlin v. Donovan, 7 CIT —, 585 F. Supp. 644, 647 (1984), 
“(t]he court must show ‘substantial deference’ to the methods 
chosen by Labor to execute its statutory responsibilities, ‘only re- 
manding a case if [the method] is so marred that [Labor’s] finding 
is arbitrary or of such a nature that it could not be based on ‘sub- 
stantial evidence.’’” Dan Stipe, Slip Op. 85-112 at 4 (quoting 
United Glass & Ceramic Workers of North America v. Marshall, 
584 F.2d 398, 405 (D.C. Cir. 1978)). 

In completing its investigation, OTAA conducted customer sur- 
veys based on sales information provided by American Thread. The 
surveys compared sales data from 1983 with 1982 and data from 
the first eight months of 1984, the year of the plant closing, with 
the same period in 1983. It is clear that OTAA may use surveys to 
establish whether there is the requisite nexus between increased 
import penetration and worker separations. Dan Stipe, Slip Op. 85- 
112 at 4; Cherlin, 585 F. Supp. at 647 (both citing United Glass, 584 
F.2d at 405 and Local 167, International Molders and Allied Work- 
ers Union v. Marshall, 643 F.2d 26, 29-31 (1st Cir. 1981)). 

OTAA surveyed five of the six companies that decreased their 
purchases of cotton and synthetic sewing thread from the Talla- 
poosa plant in 1983 as compared to 1982.7 The one company not 
surveyed decreased its purchases by less than five percent of the 
total decline represented by the other five companies. Of these five 
companies, none reported purchases of imported cotton or synthetic 
thread during the 1982-83 period. In comparing the first eight 
months of 1984 with the same period in 1983, OTAA surveyed 
three of the six companies that decreased purchases from the Tal- 
lapoosa plant during that period. The three companies not sur- 
veyed decreased their purchases from the Tallapoosa plant by more 
than twice as much during this period as those companies that 
were surveyed, with one of the companies not surveyed accounting 
for almost two-thirds of the total decline of the six companies. No 
explanation was offered on the record for the failure to survey 
these three companies.® The failure to consider data from the com- 
pany that accounted for the largest decline in orders during the 
1983-84 period or to explain the absence of this data from the 
record determines that the methodolgy was not in accordance with 
law and, as such, cannot support a conclusion that the Secretary of 
Labor’s determination is supported by substantial evidence. 

Defendant relies heavily on OTAA’s data for the 1982-83 period 
in arguing that the Secretary of Labor’s determination is supported 
by substantial evidence. Defendant makes no mention, however, of 
the 1983-84 survey data. As noted, the worker separations took 
place in 1984. It is presumed, therefore, that, absent explanation 


™Plaintiff's petition alleged that cotton and synthetic sewing thread was the article produced by the Talla- 
poosa plant, the sale or production of which was being hurt by increased imports. 

®An “X” on the Tallapoosa plant customer list marked next to the company that decreased orders by the 
largest amount during the 1983-84 period may indicate that this company was surveyed. In any event, survey 
data from this company was omitted from the record without explanation. 
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for an alternative approach, 1984 is the base period for the investi- 
gation and that data for the 1983-84 period should be considered. 
See Katunich, 594 F. Supp. at 752. Thus, although the survey of the 
1982-83 period appears to have been conducted in accordance with 
law, survey data of those earlier years is insufficient in itself to sat- 
isfy the substantial evidence standards. See id. Additional data 
compiled by OTAA shows that although there was not a dramatic 
change in production or sales at the Tallapoosa plant between 1982 
and 1984, there was a significant decline in employment at the Tal- 
lapoosa plant, both in numbers of employees and in employee 
hours, in 1983 as compared to 1982 and during the first eight 
months of 1984 as compared to the same period in 1983. Further, 
OTAA states that imports of cotton and synthetic thread increased 
by 46.4 percent in 1983 over the 1982 level and by 75.5 percent 
during the first six months of 1984 compared with a similar period 
in 1983. Together, the lack of a complete survey and the lack of 
any identification of the cause of worker separations between 1982 
and 1984 as something other than the large increase in imports, 
renders the decision unsupported by substantial evidence.® 

Plaintiff challenges the scope of the investigation because OTAA 
and the Secretary of Labor failed to consider the impact of imports 
such as shoes and luggage on the sale of domestic cotton and syn- 
thetic thread or the impact of immigration on the United States 
labor force. The third element of section 222 requires that a sub- 
stantial cause of the worker separations must be imported articles 
“like or directly competitive” with articles produced by the work- 
ers whose petition for adjustment assistance is being considered. 19 
U.S.C. § 2272(3) (1982). Case law interpreting this provision estab- 
lishes that to be “like or directly competitive” within the meaning 
of the statute, the imported articles must be “ ‘interchangeable 
with or substitutable for’ the article under investigation.” Dan 
Stipe, Slip Op. 85-112 at 5 (quoting Holloway, 585 F. Supp. at 1430, 
quoting Machine Printers, 595 F.2d at 862). Under this standard, 
plaintiffs’ argument on the need to consider the impact of imported 
finished articles and of immigrant labor fails. See also United Shoe 
Workers of America, AFL-CIO v. Bedell, 506 F.2d 174, 186-87 (D.C. 
Cir. 1974) (shoe counters and shoes are not “like or directly com- 
petitive” under predecessor to section 222); International Union, 
United Auto, Aerospace and Agricultural Implement Workers of 
America v. Donovan, 8 CIT —, 592 F. Supp. 673, 679 (1984) (automo- 
tive wheels and automobiles are not “like or directly competitive”); 
Gropper v. Donovan, CIT —, 6569 F. Supp. 883, 887 (1983) (finished 
fabric and knit fabric garments are not “like or directly competi- 
tive”’). 


® The record includes an explanation for the poor performance of U.S. industrial thread producers in 1982. 
There is no suggestion of a connection, nor is there substantial evidence on the record from which to infer such 
a link, however, between the problems of the industry in general in 1982 and the worker separations that oc- 
curred at the Tallapoosa plant in 1983 and 1984. 
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Finally, plaintiff contends that there was a lack of substantial 
evidence to support a determination on hand knitting yarn because 
no survey was conducted as to this article. As noted, however, 
plaintiffs’ petition for adjustment assistance, listed only “cotton 
and synthetic sewing thread” as an article produced by the Talla- 
poosa plant, the sale or production of which was being hurt by in- 
creased imports. In addition, hand knitting yarn is not “like or di- 
rectly competitive” with cotton and synthetic sewing thread. OTAA 
was thus justified in so limiting the scope of its investigation, 
thereby excluding hand knitting yarn from the survey of Talla- 
poosa plant customers. 

The court concludes that this matter must be remanded to the 
Secretary of Labor for further development of the administrative 
record on the issue of whether increased imports of cotton and syn- 
thetic thread “contributed importantly” to worker separations at 
the Tallapoosa plant. 


(Slip Op. 86-4) 


VOLUME FOOTWEAR RETAILERS OF AMERICA, PLAINTIFF v. UNITED 
STATES, DEFENDANT 


Consolidated Court No. 83-10-01500 


Memorandum Opinion 


[Plaintiff's motion for rehearing and vacatur of this Court’s December 10, 1985 
order granted.] 


(Decided January 3, 1986) 


Mudge, Rose, Guthrie, Alexander & Ferdon (Donald B. Cameron, Jr., and Teresa 
M. Polino, Esqs., on the motion) for the plaintiff. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Velta A. Melnbrencis, Esq., on the motion), for the de- 
fendant. 

Collier, Shannon, Rill & Scott (Lauren R. Howard, Michael R. Kershow and Jef- 
frey S. Beckington, Esqs., on the motion), for the intervenor. 


CARMAN, Judge: This case was originally dismissed by the Clerk, 
United States Court of International Trade, on May 15, 1985 pursu- 
ant to a stipulation of dismissal. On October 28, 1985, the defend- 
ant moved for dissolution of the preliminary injunctions which the 
Court had originally ordered on November 9, 1983, and August 10, 
1984. On December 10, 1985, the Court ordered the preliminary in- 
junctions dissolved. Plaintiff then moved for rehearing and vacatur 
of the December 10 order. 

On December 16, 1985, the Court ordered a stay of all liquida- 
tions previously covered by the preliminary injunctions until 5:00 
p.m. on January 3, 1986, in order to allow for oral argument on 
January 3 at 10:00 a.m. Ruling from the bench, the Court granted 
the motion for rehearing and vacated its December 10 order. 
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Facts 


In this consolidated action challenging the final results of an ad- 
ministrative review of a countervailing duty order on nonrubber 
footwear from Spain, plaintiff obtained two preliminary injunc- 
tions. The first, in Court No. 83-10-01500, restrained the United 
States Customs Service (Customs) from liquidating entries of non- 
rubber footwear from Spain occurring between certain dates and 
classifiable under certain provisions of the Tariff Schedules of the 
United States (TSUS). The injunction was issued on November 9, 
1983, and stated that “[t]his preliminary injunction is in effect 
until otherwise ordered by this Court.” The Court issued the second 
preliminary injunction in Court No. 84-8-01083, on August 10, 
1984, which similarly restrained Customs from liquidating entries 
of nonrubber footwear from Spain. This injunction contained no 
provision for its termination. 

On May 8, 1985, the parties signed a stipulation of dismissal, 
which was followed by the Clerk’s order dismissing the case on 
May 15, 1985. Neither the stipulation of dismissal nor the order of 
dismissal referred to the outstanding injunctions. Defendant thus 
based its motion for dissolution of the preliminary injunctions on 
the failure of either the injunctions themselves, the stipulation, or 
the order to provide for the termination of the injunctions. 

Opinion 

The narrow issue briefed by the parties and before the Court at 
oral argument was whether the preliminary injunctions dissolved 
upon the dismissal of the case on May 15, 1985, or whether the in- 
junctions remained in force until the Court’s Order of December 
10, 1985. All of the parties apparently agree that there was no 
reason for the injunctions to survive the dismissal of the action. 
Plaintiff, in whose interest the injunctions were originally granted, 
strenuously argued in both its opposition to defendant’s motion for 
dissolution and its motion for rehearing that the injunctions termi- 
nated as a matter of law at the time of the dismissal. Defendant 
correspondingly stated the following in its motion for dissolution: 


Inasmuch as this consolidated action was dismissed voluntar- 
ily by plaintiff which obtained the injunctions, it is obvious 
that there is no reason why the injunctions should continue in 
effect and why entries covered by the injunctions should not be 
liquidated by the U.S. Customs Service as directed by the 
International Trade Administration of the Department of Com- 
merce. 


Defendant’s Motion for Dissolution of Preliminary Injunction at 3. 
Intervenor, Footwear Industrial of America, Inc., explained fur- 
ther: 


Here, the party bound by the injunctions—the government— 
merely seeks an explicit order from this Court which would 
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permit it to proceed with liquidation of entries of Spanish foot- 
wear in accordance with the results of its administrative 
review of the countervailing duty order on nonrubber footwear 
from Spain, an administrative determination which the VFRA 
[plaintiff] has elected not to challenge on the merits. The 
VFRA, the original movant for the preliminary injunctions, 
has indicated that it too has no desire for the injunctions to 
remain in force. 


Intervenor’s Memorandum in Support of Defendant’s Motion for 
Dissolution of Preliminary Injunctions at 4. 

In light of these assertions, the Court issued the order on Decem- 
ber 10, 1985 dissolving the injunctions. The Court viewed the order 
as a pro forma act erasing any ambiguity that the preliminary in- 
junctions continued in force. 

At the time of the motion for dissolution, however, the defendant 
did not alert the Court to what plaintiff now alleges was defend- 
ant’s motive for bringing the motion for dissolution and the poten- 
tial effect of having the injunctions terminate on December 10 
rather than on May 15. Section 1504(d), Title 19 U.S.C. (1982) may 
require that Customs liquidate entries within 90 days after a pre- 
liminary injunction suspending liquidation is lifted.1 Whether this 
is so, or any result from such a conclusion, was not a question 
before the Court with either the motion for dissolution or the 
motion for rehearing. The Court nonetheless appreciates the poten- 
tial importance of the termination date of the injunctions and 
therefore granted the plaintiff's motion for rehearing. 

It is abundantly clear that a preliminary injunction dissolves 
when the case is dismissed or final judgment is entered. See 7-pt. 2 
J. Moore, J. Lucas, K. Sinclair, Moore’s Federal Practice, § 65.07 at 
65-86 (2d. ed. 1985), citing Coleman v. Hudson River Bridge Co., 6 
F. Cas. 68, (C.C. N.D.N.Y. 1862) (No. 2,983) and Sweeney v. Hanley, 
126 F. 97 (9th Cir. 1903). See also Madison Square Garden Boxing, 
Inc. v. Shavers, 562 F.2d 141, 144 (2d Cir. 1977); Consumers Union of 
the United States, Inc. v. Consumer Product Safety Comm’n, 561 
F.2d 349, 356 (D.C. Cir. 1977), vacated on other grounds, 434 US. 
1030 (1978); Heasley v. United States, 312 F.2d 641, 648 (8th Cir. 
1963); Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 738, 742 
(2d Cir. 1953). It is true that special circumstances may warrant 
providing for the expiration of an injunction upon some event 
other than dismissal of the action or final judgment. In Al Tech 
Speciality Steel Corp. v. United States, 6 CIT 257, 575 F. Supp. 1285 
(1983), for example, the court enjoined liquidation of certain entries 
and provided that “unless sooner modified or vacated for good 
cause shown this order shall expire ex proprio vigore thirty days 


119 U.S.C. § 1504(d) reads: 

(d) Limitation.—Any entry of merchandise not liquidated at the oe ion of four years from the applica- 
ble date specified in subsection (a) of this section, shall be deemed a at the rate of duty, value, 
quantity, and amount of duty asserted at the time of entry by the importer, his co es, or agent, unless 
liquidation continues to be suspended as uired by statute or court order. When such a suspension of liq- 
uidation is removed, the entry shall be liquidated within 90 days therefrom. 
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after publication in the Federal Register of notice of defendant’s re- 
determination.” 575 F. Supp. at 1287. The court was concerned 
with “preserving its jurisdiction and, concommitantly, plaintiffs’ ju- 
dicial review rights” regarding the substantive aspects of the case 
pending a remand and redetermination on certain issues in the 
case. Id. But in the case at bar, none of the parties has presented 
the slightest reason why the injunctions should have survived the 
dismissal of the action. In fact, counsel for defendant at the oral 
argument characterized its motion for dissolution of the prelimi- 
nary injunctions as really being a motion for clarification of the 
May 15 order of dismissal. A motion for clarification may have 
been well taken. The motion for dissolution, on the other hand, 
clouded what was apparently the real issue and reason for the de- 
fendant’s motion. 

Given that all of the parties agree that the government should 
be free to liquidate the subject entries pursuant to the stipulation 
of dismissal and that the same circumstances existed at the time of 
the dismissal on May 15, 1985, the Court’s order of December 10, 
1985, dissolving the preliminary injunctions, was vacated. Absent 
any suggestion that any rights required protection after May 15, 
1985, the preliminary injunctions are deemed to have expired on 
that date. 


(Slip Op. 86-5) 
NEC CorporATION, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-7-00948 
Before Watson, Judge. 


Memorandum Opinion and Order 
(Decided January 10, 1986) 


Tanaka Walders & Ritger (Patrick F. O'Leary on the brief), for the plaintiff. 
Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (Velta A. Melnbrencis), for the defendant. 


Watson, Judge: Plaintiff NEC Corporation has moved, pursuant 
to 28 U.S.C. § 2646 and Court of International Trade Rule 59a), for 
rehearing and amendment of this court’s judgment of November 
19, 1985 dismissing this case. The motion was filed herein on De- 
cember 6, 1985. Defendant filed a responsive memorandum on De- 
cember 27, 1985, to which plaintiff filed a reply on January 6, 1986. 

The court initially notes that on December 4, 1985, prior to the 
filing of this motion, plaintiff filed a notice of appeal to the Federal 
Circuit of the November 19, 1985 judgment. Hence, although plain- 
tiff's motion for rehearing was filed within the thirty days permit- 
ted under Rule 59, a question remains whether plaintiff's prior 
notice of appeal deprives this court of jurisdiction to rule on the 
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motion. In discussing the application of Rule 59 of the Federal 
Rules of Civil Procedure, after which Rule 59 of this court was pat- 
terned, Professors Wright and Miller state: 


If notice of appeal is given, the subsequent filing of a motion 
for new trial, even if otherwise timely, is ineffective because ju- 
risdiction of the case is no longer in the district court. The 
preferable procedure in that situation is to allow the motion to 
be filed in the district court. If the district court considers the 
motion favorably it then can ask that the case by remanded 
from the appellate court so that it may grant the motion. 


11 Federal Practice and Procedure: Civil § 2821 (1973) (citations 
omitted). The court will follow the procedure outlined by Wright 
and Miller, and accordingly will consider the merits of plaintiff's 
motion for rehearing. 

In the previous ruling, the court held that plaintiff's attempt to 
file the summons commencing this action by certified mail without 
affixing sufficient postage did not meet the requirements for date- 
of-mailing filing under Rule 5(g) of this court and thus was unsuc- 
cessful. Because plaintiff's subsequent attempt to file the summons 
was untimely, the action was dismissed for lack of jurisdiction. See 
Slip Op. 85-116. Plaintiff now seeks to introduce “newly discovered 
evidence” which allegedly demonstrates that the postage affixed to 
the envelope containing the summons was in fact sufficient. This 
so-called “new evidence” is the original certified mail receipt pre- 
pared by the secretary to plaintiff's counsel, a copy of which is 
attached as Appendix A to plaintiff's memorandum, filed 
December 6, 1985. Plaintiff acknowledges that it failed to pay the fee 
for the return receipt, but contends that this should not have 
prevented delivery of the summons to the clerk under applicable 
postal regulations. Plaintiff argues that the postage affixed to the 
envelope containing the summons satisfied the “proper postage” 
requirement of Rule 5(g). 

For present purposes, the court may assume, without deciding, 
that the newly produced evidence, the original certified mail re- 
ceipt, was previously unavailable to plaintiff's counsel even with 
due diligence, and that the “proper postage” requirement for date- 
of-mailing filing under Rule 5(g) does not include the return receipt 
fee. Even so, the minimum required postage, according to plaintiff's 
own calculations, would be $1.65—comprised of $.90 to cover the 
weight of the envelope and its contents, and a certified fee of $.75. 

Plaintiff accurately describes the original certified mail receipt 
prepared by the secretary to plaintiff's counsel in footnote 3 of its 
memorandum, filed December 6, 1985, as follows: 


As indicated, the receipt shows $.90 to cover the postage and 
$.75 to cover the certified fee. The total shown on the receipt is 
$1.45 which represents a mathematical error. 
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The crucial question, therefore, is whether plaintiff's counsel af- 
fixed $1.65 to the envelope containing the summons or whether the 
total affixed was only $1.45 as shown on the receipt. 

The court, in an effort to resolve this matter, has examined the 
cover to the original envelope. That envelope is contained in the 
court file because plaintiff's counsel used the same envelope for the 
subsequent successful certified mailing of the summons. The post- 
age for the latter mailing was affixed by a printed stick-on label. A 
partial lifting of that label reveals that the postage for the original 
mailing was printed directly onto the envelope. The amount print- 
ed is unquestionably $1.45. Hence, the original affixed postage was 
$.20 less than the amount required under plaintiff's own calcula- 
tions. 

Accordingly, because the court has previously ruled that the fail- 
ure to affix sufficient postage defeats date-of-mailing filing under 
Rule 5(g), it is 

OrpDERED that plaintiff's motion for rehearing and amendment of 
judgment is hereby denied. 


(Slip Op. 86-6) 
Asta DesiGns, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 82-4-00483 
Before CARMAN, Judge. 


Memorandum Opinion and Order 
[Plaintiff's motion for summary judgment denied.] 


(Decided January 10, 1986) 
Breneman, Georges, Hellwege & Yee (William D. Breneman, Esg., on the motion) 
for the plaintiff. 
Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion (Veronica A. Perry, on the motion), for the defendant. 


CarRMAN, Judge: The plaintiff, Asta Designs, Inc., has moved for 
summary judgment pursuant to Rule 56. Plaintiff asks the Court to 
find that its imported merchandise is properly classifiable under 
item 654.02 of the Tariff Schedules of the United States (TSUS), 
rather than under item 653.75 (TSUS). Because the case raises ma- 
terial issues of fact, the Court cannot say as a matter of law that 
plaintiffs merchandise is not classifiable under item 653.75 (TSUS). 
Plaintiff's motion is therefore denied. 


Background 


Plaintiff imports enameled cooking and kitchen ware, construct- 
ed of steel and covered with enamel. The pots and lids of the cook- 
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ing and kitchen ware in controversy! have gold-plated stainless 
steel rims. The United States Customs Service (Customs) classified 
these articles under item 653.75 (TSUS), which covers 


Articles not specially provided for of a type used for household, 
table, or kitchen use; toilet and sanitary wares; all the forego- 
ing and parts thereof, of metal: .. . 

Articles, wares and parts, of base metal, coated or plated with 
precious metal: .. . 

Coated or plated with gold. 


Plaintiff protested, arguing that the articles should instead be clas- 
sified under item 654.02 (TSUS), which covers “[aJrticles not spe- 
cially provided for, . . . of base metal: Enameled or glazed with 
vitreous glasses.” 

Opinion 

Plaintiffs position is that the articles should not be classified 
under item 653.75 (TSUS) because the gold-plated stainless steel 
rims are “separate and separable” from the articles and, without 
the rims, no part of the articles is “coated or plated with goal.” 
Plaintiff also argues that, in any event, stainless steel is not a 
“base metal” as defined in Schedule 6 of the (TSUS). 

Defendant counters that stainless steel is clearly within the defi- 
nition of base metal and that the rims are an integral part of the 
articles. If plaintiff maintains otherwise, according to defendant, 
then these are questions of fact to be resolved at trial. Defendant 
points out that an additional question of fact is whether the gold- 
plated rims constitute a more then insignificant or negligible ele- 
ment of the articles. 

A motion for summary judgment may be granted only when no 
material issues of fact exist. See Golding Bros. v. United States, 6 
CIT 118, Slip Op. 83-89 (1983); S.S. Kresge v. United States, 77 Cust. 
Ct. 154, C.R.D. 76-6 (1976). This case involves factual disputes be- 
tween the parties that are material to resolving the central issue. 
Although the TSUS contains a definition of base metal which ap- 
pears to encompass stainless steel, the TSUS is drafted in commer- 
cial, not scientific terms. C. J. Tower & Sons v. United States, 41 
CCPA 195, 199, C.A.D. 550 (1954). Whether stainless steel is a base 
metal in commercial terms appears to be a question of fact. 

Another question of fact is whether the gold-plated rims are sep- 
arate and separable from the articles classified, as plaintiff insists, 
or are an integral part of the articles, as defendant asserts. If the 
rims are an integral part of the articles, then a further question of 
fact exists as to whether the rims are an insignificant and negligi- 
ble part of the articles. See Saji & Kariya Co. v. United States 9 Ct. 
Cust. Appls. 78, 80-81, T.D. 37945 (1919) (silver-plated rim was sig- 


‘Plaintiff protested the classification of entry numbers 287978, 288063, 430024, 430119, 430235, 232397-5 
(Court No. 82-4-00483), and number 80-269921 (Court No. 82-11-01582). The entries occurred in 1980 and 1981. 
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nificant part of vase, placing it in classification of silver-plated arti- 
cles, even though only 10 percent of the external surface was so 
plated). 

Because this case presents questions of fact which must be re- 
solved at trial, plaintiff's motion for summary judgment is denied. 


(Slip Op. 86-7) 


UNITED STATES, PLAINTIFF v, AMERICAN Mororists INSURANCE 
CoMPANY; DEFENDANT AND THIRD PARTY PLAINTIFF v. THE BUCK- 
EYE FirEworks Mrc. Co., INC., ET AL, THIRD PARTY DEFENDANTS 


Court No. 84-06-00860 

Before DiCar.o, Judge. 

Plaintiff brings an action against a surety for collection of customs duties. Defend- 
ant-third party plaintiff moves for summary judgment dismissing action, and alter- 
natively moves for summary judgment in its favor against third party defendants. 
Plaintiff cross-moves for summary judgment against defendant. 

Held: Defendant is liable for customs duties under the terms of its bonds. When 
Customs has liquidated entries “no change,” and the importer’s checks for estimated 
duties are subsequently dishonored, the importer and surety whose bonds cover the 
entries are not released from any obligation to pay duties. 

[Plaintiff's cross-motion for summary judgment is granted. Defendant’s motion for 
summary judgment is denied in part.] 


(Decided January 10, 1986) 


Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Depart- 
ment of Justice (Judith M. Barzilay), for the plaintiff. 

Russotti & Barrison (Harvey Barrison), for the defendant. 


Memorandum Opinion and Order 


DiCar1o, Judge: This is an action pursuant to 28 U.S.C. § 1582(2) 
(1982) to collect customs duties from a surety on its bonds. Before 
the Court are defendant’s motion for summary judgment dismiss- 
ing the action, its alternative motion for summary judgment in its 
favor against the third party defendants, and plaintiff's cross- 
motion for summary judgment pursuant to Rule 56 of the Rules of 
this Court. 

There is no dispute as to the relevant facts. On June 4, 1979, two 
consumption entry bonds were executed by Buckeye Fireworks and 
Novelty, Co., Inc. (importer) as principal, and by defendant as 
surety. 

On June 14, 1979 and June 20, 1979, merchandise covered by the 
bonds entered the United States at the Port of Baltimore, Mary- 
land. The United States Customs Service (Customs) received from 
the importer two checks in the amounts of $5,345.76 and $4,571.52 
representing estimated duties on the entries. Customs deposited the 
checks on July 11, 1979 and July 16, 1979, and liquidated the en- 
tries without change on July 13, 1979 and July 19, 1979. 
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The checks were dishonored by the drawee bank on July 18, 1979 
and July 24, 1979. On November 24, 1980, Customs notified defend- 
ant that the importer had not paid duties on the entries covered by 
the bonds. Customs was unsuccessful in collecting the amounts due 
from either the importer or the surety, and on June 21, 1984, an 
action was commenced against the surety to recover duties in the 
amount of $9,917.28 plus interest. 

Defendant raises four affirmative defenses in its answer, first, 
that plaintiff fails to state a claim upon which relief can be grant- 
ed. The Court disagrees, and finds the complaint sufficient as it al- 
leges defendant to be a surety on bonds covering entries on which 
duties have not been paid in accordance with Rule 8 of the Rules of 
this Court. 

Defendant’s third affirmative defense is that plaintiff has failed 
to join an necessary parties the importer, one of its officers, and as 
affiliated company. This defense lacks merit since defendant would 
be jointly and severally liable under the terms of its bonds with re- 
spect to any duties which may be owed. 

Defendants fourth affirmative defense is that Customs is barred 
from obtaining a judgment in this case on account of alleged viola- 
tions of section 112 and 113 of the Accounting and Auditing Act of 
1950, as amended, 31 U.S.C. § 3512 (1982). Defendant does not dis- 
cuss the relevance of those provisions, which establish standards 
for systems of accounting and internal controls in executive agen- 
cies, and the Court holds that those provisions have no application 
to the facts and circumstances of this case. 

Defendant’s second affirmative defense sets forth the theory 
upon which it bases its motion for summary judgment. Defendant 
contends that (1) plaintiff liquidated the entries “no change;” (2) 
liquidation is the final computation or ascertainment of the duties 
accruing on an entry; (3) the entries were never reliquidated by 
plaintiffs; and (4) plaintiff is therefore barred from alleging non- 
payment as a matter of law. 

Defendant’s theory, as augmented by defendant’s brief, apparent- 
ly is based upon the belief that when Customs has liquidated en- 
tries “no change” and the importer’s checks for estimated duties 
are subsequently dishonored, the importer and the surety whose 
bonds cover the entries are released from and obligation to pay 
duties. Defendant concludes its theory with the proposition that 
“{ijn the absence of a reliquidation, the liquidation released the 
surety from any further obligation for duties.” 

Defendant fails to appreciate the purpose of the liquidation and 
reliquidation procedures. Liquidation is “the final computation or 
ascertainment of the duties or drawback accruing on an entry.” 19 
C.F.R. § 159.1 (1985). By liquidating the entries “no change” Cus- 


1 Brief of American Motorists Insurance Company, Defendant and Third Party Plaintiff in Support of its 
Motion for Summary Judgment, at 5. 
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toms determined that duties on the entries had been estimated cor- 
rectly. 

Defendant offers no authority for the proposition that an import- 
er and its surety are released from paying outstanding duties when 
Customs has liquidated the entries without change. It is clear, how- 
ever, that an importer and its surety are liable for the payment of 
duties when checks tendered to Customs are subsequently dishon- 
ored. 


Customs officers may receive uncertified checks, United 
States notes, and circulating notes of national banking associa- 
tions in payment of duties on imports, during such time and 
under such rules and regulations as the Secretary of the Treas- 
ury shall prescribe; but if a check so received is not paid the 
person by whom such check has been tendered shall remain 
liable for the payment of the duties and for all legal penalties 
a to the same extent as if such check had not been 
tendered. 


19 U.S.C. § 1648 (1982); see 19 C.F.R. § 141.1(b) (1985). 

Defendant’s argument that Customs was required to reliquidate 
the entries when the checks were dishonored is also misplaced. 
Customs may reliquidate entries “to correct errors in appraise- 
ment, classification, or any other element entering into the liquida- 
tion or reliquidation ... .” 19 C.F.R. § 173.3 (1985). This proce- 
dure, like liquidation, involves the computation of duties, and has 
nothing to do with the obligation of an importer or surety to pay 
the amount determined to be owed. Defendant, therefore, is not en- 
titled to a judgment dismissing the action as a matter of law. The 
Court reserves decision on defendant’s alternative motion for sum- 
mary judgment with respect to its third party action. 

Turning to the government’s cross-motion for summary judg- 
ment, there is no dispute that defendant is surety on the bonds cov- 
ering the entries and neither the importer nor defendant have paid 
duties on the entries. Under the terms of its bonds, defendant is 
jointly and severally liable for these duties. Plaintiff is therefore 
entitled to judgment as a matter of law. 

Defendant’s motion for summary judgment dismissing this action 
is denied. Plaintiff's cross-motion for summary judgment is grant- 
ed. Judgment will be entered accordingly. So ordered. 
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(Slip Op. 86-8) 


RBW, Inc., Per C. J. Tower & Sons or BuFFALO INC., PLAINTIFF 
v. UNITED STATES, DEFENDANT 


Court No. 82-6-00825 
Before CARMAN, Judge. 


Memorandum Opinion 
[Judgment for plaintiff.] 


(Decided January 13, 1986) 


Mandel and Grunfeld (Steven P. Florsheim on the motion) for the plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion (Barbara Epstein on the motion) for the defendant. 


CaRMAN, Judge: This case, presented by the parties on stipulated 
facts in lieu of trial, involves the proper tariff classification of 
books of crossword puzzles, word games, and “search-a-word” puz- 
zles. The United States Customs Service (Customs) classified the 
merchandise as puzzles under item 735.20 of the Tariff Schedules of 
the United States (TSUS), which reads: 


Puzzles; game, sport, gymnastic, athletic, or playground equip- 
ment; all the foregoing, and parts thereof, not specially provid- 
ed for. 


Plaintiff claims, however, that the merchandise is properly classi- 
fied under item 270.25 as “books not specially provided for,’’ which 
are duty-free. In the alternative, plaintiff seeks classification of its 
merchandise as “toy books” under item 737.52, also duty-free. 


Stipulated Facts 


The imported merchandise consists of a collection of puzzle 
sheets bound as books in paperback covers. The sheets include tex- 
tual and pictorial matter. Some of the books. “Puzzlers Crosswords 
No. 1” through “Puzzlers Crosswords No. 12” contain rear pages 
with promotional text on both sides, and the “Treasury of Puzzles” 
also has a table of contents page. All of the imported articles have 
a front and rear cover and an inside title page with copyright text 
on the reverse side. 

Plaintiff, a printing company, printed and bound the puzzles. 
Plaintiff then sold the books to publishers in the United States, 
who in turn sold the books to book distributors, other publishers, or 
directly to mass-market retailers such as K-mart and Zayre depart- 
ment stores. At the retail level, the merchandise is sold in book 
stores, drug and notion stores and general department stores. In 
those bookstores that display books by category, merchandise simi- 
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lar or identical to the subject merchandise is generally displayed in 
the “puzzle” section. 

Defendant conceded in its answer that the merchandise does fit 
the description of books for tariff classification purposes, and that 
books are provided for under item 270.25, TSUS. Defendant has 
further conceded in the stipulated facts that one of the books sub- 
ject of this action, which is entitled “The Super Activity, Puzzle 
and Game Book,” is properly classified as a book under item 270.25 
because it contains mostly pages of other activities with only some 
pages of puzzles. 

Opinion 


Defendant makes two arguments supporting Customs’ classifica- 
tion of the merchandise as puzzles under item 735.20, TSUS. First, 
argues defendant, although the merchandise is described by the 
tariff provisions for both books and puzzles, the provision for puz- 
zles more specifically describes the merchandise. Defendant alter- 
natively contends that even if the merchandise is equally described 
by both provisions, item 735.20 for puzzles is still the proper classi- 
fication because it calls for the highest original duty rate. Both of 
these contentions depend upon the premise that the merchandise 
qualifies as puzzles within the meaning of item 735.20. The Court 
finds, however, that the merchandise does not consist of puzzles for 
tariff classification purposes and is therefore properly classified 
under plaintiff's claimed classification of item 270.25 for books. 

Plaintiff poses as its primary support for the conclusion that the 
imported merchandise does not fall within the ambit of item 735.20 
the doctrine of noscitur a sociis. Meaning that “it is known from its 
associates,” the doctrine is a tool for statutory construction that 
provides for deriving the meaning of a term from the meaning of 
other words with which the questioned term is associated. Night- 
writer Corp. v. United States, 69 Cust. Ct. 191, 196-97, C.D. 4393 
(1972), As item 735.20 provides for the classification not only of puz- 
zles, but also for game, sport, gymnastic, athletic, or playground 
equipment, plaintiff argues that the requirement of manipulation 
associated with these enumerated items also applies to “puzzles.” 
Essentially, continues plaintiff, item 735.20 puzzles include articles 
such as “jig-saw puzzles, ‘teasers’ such as bent pieces of plastic or 
wood objects requiring assembly, or disassembly or reformation.” 
Plaintiffs Brief at 8. 

Defendant contends that the doctrine of noscitur, a sociis may 
not be utilized in interpreting the eo nomine term “puzzles” be- 
cause, like other rules of construction, noscitur a sociis is only ap- 
plicable when the language of a statute is ambiguous. Defendant 
asserts that item 735.20 clearly and unambiguously provides for 
puzzles, without limitation to any particular type of puzzles. De- 
fendant cites a dictionary definition of “puzzles,” contends that 
crossword puzzles fall within this definition, and apparently be- 
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lieves that the-dictionary definition is the common meaning of the 
term as was intended by Congress in the tariff designation for 
puzzles. — 

Defendant cites Funk and Wagnall’s New Standard Dictionary of 
the English Language (1956) for the definition of puzzle as 


1. [a] thing difficult to understand or solve; a thing or problem 
that perplexes; especially something purposely arranged so as 
to require time, patience and ingenuity to arrive at the solu- 
tion of its intricacies; a problem, riddle . . . 


The Court has additionally consulted Webster’s New International 
Dictionary (2d ed. 1958), which offers the following definition: 


2. Something which perplexes or embarrasses; a difficult prob- 
lem or question; an enigma; hence, a toy, contrivance, question, 
or problem designed for testing ingenuity; as, a crossword 
puzzle. 


Given the breadth of the definitions, as well as their abstract 
nature, the Court finds that the term puzzle as used in the context 
of tariff classification is ambiguous and that the Court may consid- 
er aids in construing the statute and disclosing legislative intent. 

To begin, item 735.20 is a basket provision covering “all games 
and puzzles, including toy games and puzzles, and all sport, gym- 
nastic, athletic, and playground equipment .. . not specially pro- 
vided for elsewhere in the schedules.” Tariff Classification Study, 
Schedule 7 287 (1960). The original language proposed called for the 
classification of “[g]ames and puzzles, including toy games and puz- 
zles; sport, gymnastics, or athletic equipment n.s.p.f. [not specially 
provided for],” id. at 884, but was changed to clarify “that the item 
was intended to cover under the term ‘games’ all game equipment 
and parts of such equipment not specially provided for ... and 
under the term ‘gymnastic equipment’ all playground equipment, 
not specially provided for such as swings, see-saws, and slides.’ id. 
at 287. Item 735.20 brought together articles which prior to the 
TSUS had been scattered throughout the tariff act and were often 
classified according to their material composition of chief value. 
E.g., Tariff Act of 1930, par. 397 (articles composed of various 
metals), par. 409 (articles of rattan, bamboo, osier or willow), par. 
412 (manufactures of wood or bark), par. 1539(b) (manufactures of 
which synthetic resin is the chief binding agent). The Court has not 
been directed to any evidence showing the scope of the term “puz- 
zles,” but is persuaded that item 735.20 does generally cover ma- 
nipulable articles and larger pieces of equipment made out of vari- 
ous materials. There appears to be no indication of congressional 
intent, on the other hand, to include publications of word-oriented 
puzzles under this provision. 

A puzzle is often an abstract dilemma, which may be presented 
via a variety of media. It may be a mathematical or geometric 
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problem expressed in terms of geometrically shaped objects. Or, it 
may be communicated through written language. As an abstrac- 
tion, the puzzle itself is not the imported article, but rather the 
medium which presents the puzzle. In the case before the Court, 
books containing crossword and search-a-word puzzles are the arti- 
cles in question. 

Defendant argues, nevertheless, that the content of the subject 
books are the controlling criteria for tariff classification purposes. 
For example, in Bauer Alphabets, Inc. v. United States, 54 Cust. Ct. 
255, C.D. 2540 (1965), the court considered the contents of folders 
consisting of pages displaying type styles. Finding an absence of au- 
thorship and that the type was not intended to be read for its tex- 
tual substance, the court disallowed plaintiffs claim for classifica- 
tion as printed matter of foreign authorship under paragraph 1410 
of the Tariff Act of 1930. id. at 262. Similarly, in Brooks Bros. v. 
United States, 68 Cust. Ct. 91, C.D. 4842 (1972), the question was 
the proper classification of a diary that contained printed matter. 
The court held that the “primary design and function” of the arti- 
cle as a diary warranted its classification as a diary rather than as 
a book or other printed matter. Jd. at 98. 

Although the primary design and function of the subject mer- 
chandise appears to be for the presentation and solution of puzzles 
dealing with words, potential arbitrary distinctions may develop as 
a result of classifying crossword puzzle books as puzzles since books 
presenting problems or puzzles totally in the form of text would 
presumedly be classified as books. (For example, defendant has al- 
ready stipulated that one of the imported books originally subject 
of this action is properly classified as a book because it contains 
“activity pages.”) And although considerations of creativity and 
susceptibility of authorship no longer appear consequential, com- 
pare item 270.25, TSUS (1980) with par. 1410, Trade and Tariff Act 
of 1930, the Court notes that crossword puzzles are susceptible of 
authorship. Classification on the basis of textual considerations or 
layout would be entirely arbitrary criteria. 

The stipulations of the parties further support the classification 
of plaintiffs imported merchandise as books under item 270.25. The 
merchandise is manufactured by a printing company and distribut- 
ed exclusively through book channels. The merchandise is sold in 
book stores and other stores which sell books. While not determina- 
tive, such facts have “obvious probative value” and lead to the con- 
clusion that the merchandise is properly classified as books. See 
Montgomery Ward & Co. v. United States, 62 Cust. Ct. 718, 724, C.D. 
3853 (1969). 

Plaintiff has additionally directed the Court to the Standard In- 
dustrial Classification Manual (1957), which, while not specifically 
mentioning crossword puzzles, makes the distinction between the 
miscellaneous manufacturing industry which produces products 
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such as games and puzzles (Group 394, Industry Number 3941) 
from the printing and publishing industry (Group 273, Industry 
Number 3941).! In light of the foregoing discussion regarding item 
735.20 as the provision for various’ manufactures constituting 
games and puzzles and other athletic and playground equipment, 
the Court finds that plaintiff's books of word puzzles are more 
closely associated with the printing and publishing industry than 
with the industry producing games and puzzles. 

Rejecting defendant’s classification of the books as puzzles, the 
Court also rejects plaintiffs alternative claim that the imported 
books are properly classified as toy books under item 737.52.2 A 
review of the statute as well as the case law indicates that toy 
books are “limited to such books as are without reading matter 
other than letters, numerals, or descriptive words.” A.C.G. Export 
Import v. United States, 66 Cust. Ct. 128, 131, C.D. 4181 (quoting B. 
Westermann Co. (Inc.) v. United States, 17 CCPA 75, 77-78, T.D. 
43,361 (1929)). Plaintiff's merchandise contains words that are not 
limited to mere descriptions of accompanying pictures and thus 
does not fall under the category of “toy books.” See id. 


Conclusion 


The articles in controversy are clearly books within the meaning 
of item 270.25. Item 735.20, on the other hand, covers various man- 
ufactured articles constituting puzzles and games and athletic 
equipment. The Court determines that plaintiff-has satisfied its 
burden of establishing that Customs’ classification under this latter 
provision is incorrect. See 28 U.S.C. § 2639 (1982); Jarvis Clark Co. 
v. United States, 733 F.2d 873, 878, reh’g denied 739 F.2d 628 (Fed. 
Cir. 1984). Agreeing with plaintiff's first proposed alternative, the 
Court holds that books of printed word puzzles are properly classi- 
fied under item 270.25, TSUS. 

Dated: January 13, 1986, New York, N.Y. 

GREGORY W. CARMAN, 
Judge. 


' The Standard Industrial Classification Manual has been relied upon as some indication of legislative intent 
since it was used by the Tariff Commission as a reference in preparing the tariff schedules. See Associated 
Hobby Manufacturers, Inc. v. United States, 65 Cust. Ct. 357, 360-61, C.D. 4103 (1970), aff'd, 59 CCPA 54, C.A.D. 
1037, 452 F.2d 1405 (1972); Tariff Classification Study, Submitting Report 8 (1960). 

? Item 737.52 states in full: 

Toy books, including coloring books and books the only reading matter in which consists of letters, numer- 
als, or descriptive words. 
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JUDGMENT 
UNrITED States Court oF INTERNATIONAL TRADE 
Grecory W. CarRMAN, Judge 


RBW, Inc., Per C. J. Tower & Sons or BUFFALO, INC., PLAINTIFF 
v. UNITED STATES, DEFENDANT 


Court No. 82-6-00825 


This case having been duly submitted for decision and the Court, 
after due deliberation, having rendered a decision herein; now, in 
conformity with said decision, 

IT IS HEREBY ORDERED: Judgment is rendered for plaintiff. The 
Customs Service is directed to reclassify the subject merchandise 
under item 270.25 and make refunds as appropriate, together with 
any interest as provided by law. 

Dated: New York, N.Y., this 13th day of January 1986. 

Grecory W. CARMAN, 
Judge. 


(Slip Op. 86-9) 


GEORGE CHAPMAN, PLAINTIFF v. Hon. RAYMOND J. DONOVAN, 
DEFENDANT 


Court No. 85-1-00049 
Before DiCar.o, Judge. 


Plaintiff, on behalf of employees at a Redwood City, California chemical plant, 
challenged a denial of certification of eligibility to apply for trade adjustment assist- 
ance benefits by the Secretary of Labor (Labor). On October 25, 1985, the Court held 
that Labor’s determination that imports did not contribute importantly to the em- 
ployees’ separation was not supported by substantial evidence on the record and re- 
manded the action. Labor has now issued a revised determination certifying the 
workers’ eligibility. 

Labor’s revised determination certifying eligibility is supported by substantial evi- 
dence. 

[The revised determination is affirmed.] 


(Decided January 16, 1986) 


George Chapman, pro se. 
Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (Sheila N. Ziff), for defendant. 
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Memorandum Opinion and Order 


DiCar.o, Judge: On October 25, 1985, the Court held that a 
final determination by the Secretary of Labor (Labor) that workers 
at the Duolite International, Inc. (Duolite) plant at Redwood City, 
California were ineligible for trade adjustment assistance under 
section 223 of the Trade Act of 1974 (the Act), 19 U.S.C. § 2273 
(1982), was not supported by substantial evidence on the record. 
Chapman v. Donovan, 9 CIT —, Slip Op. 85-113 (October 25, 1985). 
Labor’s determination was vacated and the action remanded. 

Labor found that the workers were ineligible for assistance be- 
cause an increase in imports did not contribute importantly to re- 
duced production at the Redwood City plant and to the workers’ 
separation from employment.! 

The Court found the record did not support Labor’s determina- 
tion in two respects. 

First, Labor based its determination in part on the negligible 
level of nationwide imports of “surface active agents” into the 
United ‘States in 1982. But there was no indication whether “sur- 
face active agents” are “like or directly competitive,’ as required 
by 19 U.S.C. § 2272(3), to the ion exchange resins produced at the 
Redwood City plant, and, by considering only 1982 data on national 
imports of “surface active agents,’ Labor ignored a dramatic in- 
crease in ion exchange resin imports from a Duolite plant in 
France in the first five months of 1984. 

Second, there was not substantial evidence in the record to sup- 
port a conclusion that the workers were separated for a reason 
other than imports. Nothing in the record indicated where consum- 
ers of. the products produced at the Redwood City plant turned for 
ion exchange resins after that plant reduced production. 

On December 5, 1985, Labor filed with the Court a supplement to 
the administrative record. A “Revised Determination on Reconsid- 
eration” was published in the Federal Register on December 10, 
1985. 50 Fed. Reg. 50356 (1985). 

After further investigation Labor found that imports of ion ex- 
‘change resins increased from an estimated five percent of domestic 
production in .1983 to seven percent in 1984, and continued to in- 
crease in the first six months of 1985. Rohm & Haas Company, 
which acquired Duolite’s plants in Redwood City and France in 
May, 1984, increased company imports and supplied the same cus- 


! The notice of Labor’s determination stated in part: 

Petitioners allege that increased imports by Duolite contributed importantly to the separation of workers 

at the Redwood City plant. Imports from Duolite’s facility in France increased substantially in January 
May 1984 compared to the same period in 1983. However, production at Redwood City did not de- 
cline during this period. 

In May 1984 Diamond Shamrock Corporation, Duolite’s parent company, ae negotiations with a 
major international chemical manufacturer for the sale of Duolite’s Redwood ity plant and the Duolite 
plant located in France. 

Subsequent to taking over the Redwood City facility, the new firm restructured the production schedule 
resulting in the separation of several workers in June 1984. 

Imports of surface-active agents are negligible. Imports were less than two percent in relation to domestic 
production in 1982. Alt! 1983 domestic production figures are not yet available, trade and industry 
sources indicate that imports remained at less than two percent in relation to domestic production. 

49 Fed. Reg. 49,733 (1984). 
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tomers previously supplied by Duolite. Rohm & Haas officials said 
that sales of imported products were more profitable than sales of 
domestic products because of the increased value of the dollar rela- 
tive to European currencies. 

Labor concluded that increased imports of articles like or direct- 
ly competitive with ion exchange resins produced at the Redwood 
City plant contributed importantly to the separation of workers at 
that plant, and certified the eligibility of those workers to apply for 
adjustment assistance. The determination affected an estimated 
seventy workers. 

The Court holds that the revised determination is supported by 
substantial evidence on the record, and is affirmed. Judgment will 
be entered accordingly. So ordered. 

Dated: January 16, 1986, New York, N.Y. 

Dominick L. DiCarto, 
Judge. 


JUDGMENT 
UnitTep States Court OF INTERNATIONAL TRADE 


Dominick L. DiCar1o, Judge 


GEORGE CHAPMAN, PLAINTIFF v. Hon. RAYMOND J. DONOVAN, 


DEFENDANT 


Court No. 85-1-00049 


This case having been duly submitted for decision and the Court, 
after due deliberation, having rendered a decision herein; now, in 
conformity with said decision, 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED: that the revised 
determination of the Secretary of Labor is affirmed, and it is fur- 
ther 

ORDERED, ADJUDGED, AND DECREED: that this action be and hereby 
is dismissed. 

Dated: January 16, 1986, New York, NY. 

Dominick L. DiCar.o, 
Judge. 
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